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FEDERAL  ELECTION  COMMISSION 

(Notice  1976-8] 

ADVISORY  OPINIONS 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  Ad¬ 
visory  Opinions  1975-44,  1975-100,  1975- 
110  and  1975-111.  The  Commission’s 
opinions  are  in  response  to  questions 
raised  by  individuals  holding  Federal 
office,  candidates  for  Federal  office  and 
political  committees,  with  respect  to 
whether  any  specific  transaction  or  ac¬ 
tivity  by  such  individual,  candidate,  or 
political  committee  would  constitute  a 
violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ters  95  or  96  of  Title  26,  United  States 
Code,  or  of  Sections  608,  610,  611,  613, 
614,  615,  616,  or  617  of  Title  18  United 
States  Code. 

The  Commission  points  out  that  these 
advisory  opinions  should  be  regarded  as 
interim  rulings  which  are  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability.  In  tiie 
event  that  a  holding  in  either  opinion  is 
altered  by  the  Commission’s  regulations, 
the  persons  to  whom  the  opinions  were 
issued  will  be  notified. 

Advisort  OPimoN  1975-44 

REQUEST  or  SOCIALIST  WORKERS 
1S76  NATIONAL  CAMPAIGN  COMMITTEE 

This  advisory  opinion  is  issued  pursuant  to 
2  n.S.C.  437f  in  re^onse  to  s  request  for 
an  advisory  (pinion  submitted  by  Ms.  Andrea 
Morell,  Treasurer  of  the  Socialist  Workers 
1976  National  Campaign  Committee  (herein¬ 
after  referred  to  as  the  Committee)  and  pub¬ 
lished  in  the  Federal  Register  of  September 
3,  1975  (40  FB  40677).  Interested  persons 
were  given  an  opportunity  to  submit  written 
comments  pertaining  to  the  request.  No  com¬ 
ments  were  received. 

The  request  raises  several  administrative 
as  weU  as  Interpretative  questions  under  the 
Federal  Election  Campaign  Act  of  1971,  as 
amended  (the  Act) . 

1.  The  first  question  concerns  the  Indi¬ 
vidual  contribution  limitations  of  18  TJA.C. 
608(b)(1).  The  Committee  specifically  asks 
the  following:  ’ 

Does  this  limit  apply  separately  to  pri¬ 
mary,  run-off  (if  any) ,  and  general  elections? 
Section  608(b)  (5)  indicates  that  the  Umlta- 
tion  is  $2,000  for  presidential  candidates  but 
falls  to  give  any  time  limitation.  Is  it  for 
instance,  $1,000  between  the  primary  and 
the  general  election?  If  the  limitation  does 
apply  separately  for  candidates  contending 
in  primary  and  run-off  elections,  does  it  also 
apply  separately  for  candidates  contesting 
only  the  general  election? 

The  request  indicates  that  the  Committee 
has  been  designated  as  the  principal  cam¬ 
paign  committee  of  the  presidential  candi¬ 
date  of  the  Socialists  Workers  Party;  this 
opinion  is  issued  in  that  contest. 

The  contribution  limitations  in  18  UJB.C. 
608(b)  (1)  apply  separately  to  each  election. 
The  term  election  as  defined  in  18  TTA.C. 
661(a)  includes  (1)  “a  general,  special,  pri¬ 
mary,  or  run-off  election"  and  (2)  "a  con¬ 
vention  or  caucus  of  a  political  party  held 
to  nominate  a  candidate."  Under  18  UJ3.C. 
608(b)  (5),  all  elections  held  in  any  calendar 
year  for  the  office  of  President  (except  a 
general  election  for  such  c^ce)  are  consid¬ 
ered  to  be  one  election  for  purposes  of  ttie 
contribution  limitation  in  18  UA.C.  608(b) 
(1).  Thus,  under  a  literal  reading  of  section 
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608(b)  it  would  iqtpear  that  since  the  presi¬ 
dential  candidate  of  the  Socialists  Workers 
Party  is  already  nominated,  all  post-nomi¬ 
nation  contributions  relate  to  the  general 
election  and  are  accordingly  limited  to  $1,000 
under  section  608(b)  (2) . 

However,  in  this  case,  as  in  the  past,  the 
Commission  is  concerned  to  construe  the 
provisions  of  the  Act  in  a  manner  consistent 
with  Constitutional  requirements,  regard¬ 
less  of  a  candidate’s  party  affiliation  or  inde¬ 
pendent  status.  See  AOs  1975-11  (40  FR 
42839,  September  16,  1975)  and  1975-63  (40 
FR  40678,  September  3,  1975).  The  primary 
election  and  convention  process  is  a  proce¬ 
dure  ttirough  which  major  parties  typically 
determine  their  candidates  for  the  general 
election.  The  procedure  for  presidential  can¬ 
didates  of  minor  parties,  however,  differs  in 
that  most  states  have  a  separate  petition 
process  whereby  such  candidates  may  qualify 
fCH*  the  general  election  ballot.  Accordingly, 
for  the  purpose  of  applying  the  limitations 
in  18  UH.C.  608,  the  Commission  will  view 
the  petition  process  required  of  the  presiden¬ 
tial  candidates  of  the  minor  parties  as  the 
equivalent  of  the  primary  elections  and  con¬ 
vention  process  of  the  major  party  candi¬ 
dates.  Therefore,  an  Individual  may  con¬ 
tribute  $1,000  to  a  presidential  candidate  of 
a  minor  party  for  his  or  her  petition  effort 
and  $1,000  to  the  candidate  for  his  or  her 
general  election  effort. 

Since  the  dates  pertaining  to  petition 
qualification  vary  from  State  to  State,  the 
Commission  considers  it  necessary  to  pre¬ 
scribe  a  uniform  date  when,  for  purposes  of 
18  US.C.  608(b),  the  petition  process  ends 
for  minor  party  presidential  candidates.  The 
Commission  concludes  that  the  prescribed 
date  should  be  when  the  presidential  nomi¬ 
nee  last  selected  before  the  general  election 
is  nominated  by  a  national  nominating  con¬ 
vention  of  a  major  political  party.  It  is  noted 
that  this  date  coincides  with  the  date  when 
an  eligible  minor  party  presidential  candi¬ 
date,  entitled  to  public  funding  before  the 
general  election,  may  properly  expend  or  ob¬ 
ligate  public  funds  “to  further  his  election 
•  •  26  UJS.C.  9002  (11),  (12). 

2.  The  Committee's  second  question  con¬ 
cerns  the  limiUtlon  (2  UH.C.  437b(b)]  of 
$100  on  petty  cash  purchases  and  transac¬ 
tions.  The  CommlttM  asks  whether: 

This  means  that  no  check  to  the  order  of 
“cash”  can  be  made  for  over  $100?  What 
does  a  campaign  committee  do  in  a  situa¬ 
tion  where  a  candidate  or  representative  of 
a  candidate  is  out  of  town  and  requires  emer¬ 
gency  funds  in  excess  of  $100?  What  does  a 
committee  do  in  the  case  where  its  checks 
are  unacceptable  as  a  means  of  pajrment  for 
a  certain  vendor,  for  example,  the  UH.  Postal 
Service? 

Under  2  UH.C.  437b,  each  candidate  and 
political  committee  must  designate  a  na¬ 
tional  or  State  bank  as  a  campaign  deposi¬ 
tory  and  maintain  a  checking  account 
therein.  All  contributions  received  by  the 
committee  must  be  deposited  in  this  account 
and  all  expenditures,  other  than  petty  cash 
expenditures,  must  be  made  by  check  drawn 
on  this  account.  A  political  committee  may 
also  maintain  a  petty  cash  fund  from  which 
it  may  make  expenditures  not  in  excess  of 
$100  to  any  person  in  connection  with  a 
single  purchase  or  transaction. 

The  Commission  is  of  the  opinion  that 
checks  drawn  to  make  expenditures  must 
be  payable  to  a  named  person  and  not  simply 
to  “cash."  Checks  drawn  to  the  order  of  cash 
are  payable  to  the  bearer  and  are  equivalent 
to  cash;  under  2  UjS.C.  437b(b)  cash  ex¬ 
penditures  may  not  exceed  $100  to  any  per¬ 
son  in  connection  with  a  single  purchase  or 
transaction. 


3.  The  Committee  further  asks  for  clari¬ 
fication  of  the  reporting  requirements  (10- 
day  pre-election  and  30-day  post-election 
reports)  when  candidates  are  not  contesting 
special,  primary,  or  run-off  elections.  Under 
the  Commission’s  proposed  regulations,  a 
presidential  candidate's  principal  campaign 
committee  is  subject  to  monthly  reporting 
requirements  in  an  election  year.  Section 
105.4(f)  provides: 

(f)  Monthly  reporting.  (1)  In  any  calen¬ 
dar  year  in  which  a  general  election  is  held 
(not  including  a  special  election  to  fill  a 
vacancy),  each  Presidential  candidate  who 
makes  contributions  or  expenditures  in  more 
than  one  state,  his  or  her  principal  cam¬ 
paign  committee  and  any  other  authorized 
committee,  shall  file  the  reports  required 
by  this  Part  105  by  the  10th  day  of  the 
month  in  each  month  except  January,  No¬ 
vember,  and  December  of  such  calendar  year, 
instead  of  pre-  and  post-primary  reports  and 
quarterly  reports.  These  reports  shall  include 
all  receipts  and  disbursements  as  of  the  last 
day  of  the  month  Immediately  preceding  the 
month  in  which  the  r^ort  is  filed. 

(2)  The  pre-  and  post-election  reports  re¬ 
quired  to  be  filed  under  paragraph  (b)  re¬ 
lating  to  a  general  election,  the  4th  quar¬ 
terly  report  required  to  be  filed  under 
paragraph  (d),  and  the  reports  required  to 
be  filed  prior  to  an  election  under  paragraph 
(e) ,  must  still  be  filed. 

4.  The  Committee  asks  what  constitutes  a 
“debt"  or  “obligation”  itemizable  under 
parts  11  and  12  of  the  reports,  “Does  this 
refer  to  long-term  debts  and  obligations  of 
say,  60  days,  or  something  else?" 

The  Commission  is  of  the  opinion  that  a 
debt  or  obligation  for  purposes  of  the  Act 
is  anything  owed  to  or  by  the  Committee 
whether  or  not  legally  enforceable.  An  ex¬ 
ample  of  a  debt  owed  to  a  political  commit¬ 
tee  which  would  be  itemized  under  part  11 
is  a  written  pledge  for  a  contribution  made 
by  a  contributor.!  The  Committee  should  re- 
p^  debts  or  obligations  it  owes  under  part 
12.  The  Committee  should  report  its  debts 
or  obligations  of  $500  or  less,  payment  for 
which  must  be  made  within  60  da3rs,  either 
as  at  the  time  payment  is  made  or  when 
the  60  day  time  for  payment  has  expired, 
whichever  Is  earlier.  Debts  over  this  amount 
w  debts  for  which  pairment  is  not  due  within 
60  days  must  be  reported  as  of  the  time  the 
debt  is  Incurred.  The  CkHnmlssion  has  ap¬ 
proved  and  submitted  to  the  Congress  reg¬ 
ulations  pertaining  to  the  reporting  of  debts 
and  obligations. 

5.  The  Committee  has  raised  the  question 
of  whether  non-principal  campaign  commit¬ 
tees  have  to  be  authorized  in  writing  by  the 
candidate. 

Under  the  proposed  disclosure  regulations, 
any  political  committee  authorized  by  a  can¬ 
didate  to  receive  conU’tbutlons  or  make  ex¬ 
penditures  must  be  authorized  in  writing  by 
the  candidate.  Contributions  to  such  a  com¬ 
mittee  are  contributions  to  the  candidate. 
18  UH.C.  608(b)  (4) . 

U  a  political  committee  solicits  or  receives 
contributions  or  makes  expenditures  on  be¬ 
half  of  a  candidate  and  is  not  authorized  in 
writing  by  su<^  candidate  to  do  so,  the  com¬ 
mittee  must  include  a  notice  on  the  litera¬ 
ture  and  advertisements  published  in  con¬ 
nection  with  the  candidate's  canqialgn  a 
statement  that  the  committee  is  not  author¬ 
ized  by  the  candidate  and  that  such  candi- 


!  The  Commission  notes  parenthetically 
that  in  the  case  of  a  written  pledge,  the  ob¬ 
ligation  could  be  unilaterally  ended  at  any 
time,  which  would  extinguish  the  reporting 
requirement  with  regard  to  that  obligation. 
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date  Is  not  responsible  for  the  activities  of 
the  committee.  2  XJS.C.  432(e) . 

Expenditures  by  an  authorized  political 
committee  are  charged  against  the  candi¬ 
date’s  expenditure  limitation  under  18  UJS.C. 
608(c) .  “Expendlt\ires  on  behalf  of  a  candi¬ 
date”  by  a  political  committee  which  has 
not  been  authorized  in  writing  will  still  be 
charged  against  the  candidate’s  expenditure 
limitation.  An  expenditure  is  made  on  be¬ 
half  of  a  candidate  if  it  is  made  by  (1)  “an 
authorized  committee  or  any  other  agent  of 
the  candidate  for  the  purpose  of  making  any 
expenditure”  (2)  “any  person  authcwized 
or  requested  by  the  candidate,  an  authorized 
committee  of  the  candidate,  or  an  agent  of 
the  candidate,  to  make  thb  expenditure.  18 
n.S.C.  608(c)(2)(B)  (i)  and  (U).  A  com¬ 
mittee's  unauthorized  expenditure  relative 
to  a  clearly  identified  candidate  is  not  an 
expenditure  on  behalf  of  that  candidate 
within  the  meaning  of  section  608(c)  (2)  (B) ; 
such  an  expenditure  is  limited  to  $1,000  per 
candidate  during  a  calendar  year.  See  18 
UB.C.  808(e) . 

6.  ’The  last  question  is  “  [w]hat  constitutes 
’affiliation’  and  ‘relationship’  of  commit¬ 
tees?”  In  accordance  with  the  Commission’s 
proposed  disclosure  regulations  (approved 
by  the  Commission  on  November  25,  1975, 
and  subsequently  transmitted  to  the  Con¬ 
gress)  an  afiUiated  committee  includes: 

(a)  All  authorized  committees  of  the  same 
candidate. 

(b)  Multicandidate  committees  other  than 
national,  state,  or  subordinate  state  pi^y 
committees,  and  the  House  and  Senate  cam¬ 
paign  committees  each  party,  which  are 
under  cmnmon  control. 

A  “connected  organization”  includes  “any 
organization  which  is  not  a  political  com¬ 
mittee  but  which  organized  or  financially 
supported  the  registrant.”  See  f  100.14(c) 
and  §  102i}(b)  of  proposed  disclosure  regu¬ 
lations. 

’This  advisory  (pinion  is  Issued  on  an  in¬ 
terim  basis  only  pending  the  Issuance  of  rules 
and  regulations  and  policy  statements  of 
general  applicability. 

Advisost  Opinion  1975-100 

VOLUNTEBt  INTERNSHIPS  IN  MEMBER’S  HOME 
OFFICE 

’This  advisory  opinion  is  rendered  pursu¬ 
ant  to  2  UB.C.  487f  in  response  to  a  request 
submitted  by  Senator  Frank  E.  Moss.  The 
request  was  published  in  the  Ftoxrai.  Regis¬ 
ter  on  November  12,  1975  (40  FR  52796) .  In¬ 
terested  persons  were  given  an  opportunity 
to  submit  comments  relating  to  the  request. 
No  comments  were  received. 

Senator  Moss  inquired  whether  his  allow¬ 
ing  political  science  students  to  serve  as 
voluntary  interns  in  his  Utah  office  must  be 
treated  as  a  contribution  In-klnd.  Parenthe¬ 
tically,  the  Commission  notes  that  Senator 
Moss  has  qualified  as  a  candidate  under  2 
UB.C.  431(b)  and  18  UB.C.  S91(b). 

The  University  of  Utah’s  Blnckely  Insti¬ 
tute  of  Politics  allows  students  to  obtain 
credit  while  interning  in  political  offices. 
Upon  further  inquiry  with  Senator  Moss’ 
staff,  the  Commission  was  informed  that  the 
Senator  uses  the  students  nominated  by  the 
Institute  in  both  his  home  office  and  in  his 
campaign  headquarters.  ’The  students  who 
work  in  the  Senator’s  home  office  in  Utah 
are  on  the  Senate  payroll.  The  work  of  these 
students  would  not  be  a  contribution  in- 
kind  so  long  as  they  are  engaged  in  the  pur¬ 
suit  of  legislative  business. 

’The  other  group  students  will  work  in 
the  Senator’s  campaign  office.  ’These  students 
will  not  be  paid  but  will  receive  college  cred¬ 
it  for  their  wwk.  Under  the  Act,  a  contri¬ 
bution  does  not  Include  “the  value  of  serv¬ 
ices  provided  without  compensation  by  in¬ 
dividuals  who  volunteer  a  pcHtlon  or  all  of 
tb^  time  on  behalf  of  a  candidat  e  or  polit¬ 


ical  committee.”  Accordingly  the  work  of 
these  students  would  not  be  a  contribution 
In-klnd  if  the  students  receive  no  compen¬ 
sation  for  the  work,  if  the  Institute’s  pro¬ 
gram  is  conducted  in  a  nonpartisan  manner 
and  in  a  manner  consistent  with  accepted 
accreditation  standards  generally  applicable 
to  Institutions  of  higher  education.  ’The  re¬ 
ceiving  of  college  credit  would  not,  under 
these  circiunstances,  constitute  compensa¬ 
tion.  Consequently,  Senator  Moss  ne^  not 
report  as  contributions  the  value  of  services 
provided  by  the  student  interns.  Nor  would 
such  services  constitute  contributions  tn- 
kind  by  the  students  thus  affecting  their 
contribution  limitations  under  18  U.S.C. 
608(b). 

’This  advisory  opinion  is  issued  on  an  in¬ 
terim  basis  only  pending  promulgation  by 
the  Commission  of  rules  and  regulations  or 
policy  statements  of  general  applicability. 

DISSENTING  OPINION  OF  COMMISSIONERS  JOAN 
D.  AIKENS  AND  THOMAS  E.  HARRIS 

It  is  our  hope  to  always  encourage  the  full 
participation  of  all  citizens,  young  and  old, 
in  the  political  process  and  we  wholeheart¬ 
edly  approve  the  concept  of  the  student  in¬ 
ternship  program  which  was  addressed  In 
Advisory  Opinion  1975-100.  However,  we  vote 
against  the  adoption  of  Advlmry  Opinion 
1975-100  because,  and  only  because,  we  ob¬ 
ject  to  the  requirement  that  the  University’s 
program  be  “conducted  in  a  nonpartisan 
manner  and  In  a  manner  consistent  with 
accepted  accreditation  standards.” 

We  regard  this  Commission  requirement 
as  a  gratuitous  injection  of  the  Commission 
into  matters  that  are  not  properly  its  con¬ 
cern. 

Joan  D.  Aikens, 

Commissioner. 

Thomas  E.  Harris, 

Commissioner. 

AovisiST  Opinion  1975-110 
SCOPE  AND  APPLICABIUTT  §  611 

This  advisory  opinion  is  Issued  pursuant 
to  2  UB.C.  437f  in  response  to  a  request  sub¬ 
mitted  by  Congressman  David  C.  Treen.  The 
request  was  published  on  December  12,  1975, 
in  the  Federal  Register  (40  FR  57349) .  In¬ 
terested  parties  were  then  given  an  oppor- 
timlty  to  comment.  No  comments  were 
received. 

Congressman  Treen’s  request  poses  four 
questions  regarding  the  scope  and  applica¬ 
tion  of  18  UB.C.  611 : 

(1)  Does  Section  611  prohibit  corporate 
contributions  by  Federal  contractors  to  can¬ 
didates  for  state  and  local  elections? 

(2)  Are  construction  contracts  covered  by 
Section  611? 

(3)  If  answer  to  (2)  Is  yes,  is  a  person 
bolding  a  Federal-aid  construction  contract 
with  a  non-Federal  agency  considered  a  ‘Fed¬ 
eral  Contractor’  under  Section  611? 

(4)  Is  a  competitively  bid  project  covered 
by  Section  611,  the  same  as  a  negotiated 
contract? 

As  the  first  question  Is  not  actually  asked 
on  behalf  of  Congressman  Treen,  who  is 
neither  a  state  nor  a  local  candidate,  it  is 
not  properly  the  subject  of  an  advisory  opin¬ 
ion.  See  2  UB.C.  437f(a) .  However,  the  Com¬ 
mission  notes  that  this  question  was  ad¬ 
dressed  in  a  previous  advisory  opinion  AO 
1975-99  (40  FR  60162,  December  31,  1975), 
in  which  the  Commission  concluded  that 
the  prohibitory  language  of  18  U.S.C.  611 
extends  only  to  Federal  elections. 

With  regard  to  the  second  question  the 
Commission  is  of  the  view  that  construction 
contracts  are  covered  by  section  611,  provided 
they  are  “with  the  United  States  or  any  de¬ 
partment  or  agency  thereof.”  The  language  of 
{  611  applies  to  “any  contract  •  •  •  for  ths 
rendition  of  personal  services  or  furnishing 


any  material,  supplies,  or  equipment.”  {Em¬ 
phasis  added.]  Construction  contracts 
plainly  involve  the  furnishing  of  mat«1al, 
supplies,  and  equipment  and  are  thus  within 
the  reach  of  this  provision. 

Conversely,  with  regard  to  the  third  ques¬ 
tion,  the  Commission  concludes  that  where 
an  individual  contracts  with  a  non-Federal 
agency,  he  does  not  become  subject  to  the 
prohibition  of  §  611  even  if  the  agency  re¬ 
ceives  Federal  aid. 

As  already  noted,  {611  plainly  does  not 
apply  to  nonFederal  contractors.  The  fact 
that  the  agency  Involved  receives  Federal 
monies  does  not  alter  this  conclusion.  'The 
basic  contractual  relationship  is  still  between 
a  non-Federal  agency  and  the  contracting 
party,  with  the  Federal  government  at  most 
playing  a  tangential,  remote  role;  since  there 
Is  no  nexus  between  the  contracting  party 
and  the  Federal  government,  the  {611  pro¬ 
hibitions  are  not  triggered.  Indeed,  the  situ¬ 
ation  Is  analogous  to  that  of  doctors  who 
receive  payments  under  the  medicaid  and 
medicare  programs.  ’The  Conference  Report 
stated; 

Under  so-called  Medicaid  programs.  It  ‘s 
true  doctors  may  have  specific  contractual 
agreements  to  render  medical  services,  b»jt 
such  agreements  are  with  State  agencies  arid 
not  with  the  Federal  Government.  Medicaid 
programs  are  administered  by  State  agencies 
using  Federal  funds.  ’Ihe  House  Committee 
did  not  believe  that  section  611  prohibiting 
political  contributions  by  government  con¬ 
tractors  has  any  application  to  doctors  ren¬ 
dering  medical  services  pursuant  to  a  con¬ 
tract  with  a  State  agency.  H.  Rept.  No.  98- 
1438,  p.  68. 

As  for  the  Congressman’s  final  question,  the 
Commission  Is  of  the  view  that  for  the  pur¬ 
poses  of  the  {611  prohibitions,  there  Is  no 
distinction  between  a  negotiated  contract 
and  a  competitively  bid  contract.  This  con¬ 
clusion  follows  from  the  language  of  {611 
which  refers  to  “any  contract”.  Since  the 
word  contract  is  used  in  a  general  rather 
than  a  limited  sense,  there  is  no  basis  in  the 
statutory  language  for  the  differentiation 
suggested  in  the  request.  If  a  more  limited 
meaning  had  been  intended,  it  is  logical  to 
assume  that  Congress  would  have  incorpo¬ 
rated  it  into  the  statute. 

This  advisory  opinion  Is  issued  only  on  an 
interim  basis  pending  the  promulgation  by 
the  Commission  of  rules  and  regulations  or 
policy  statements  of  general  applicability. 

Advisoxt  Opinion  1975-111 

CONTRIBtmONS  TO  STATE  AND  LOCAL  CANDI¬ 
DATES  BT  A  CANDIDATE  FOR  FEDERAL  OFFICE 

This  advisory  opinion  is  rendered  under 
2  UB.C.  437f  in  response  to  a  request  for  an 
advisory  opinion  which  was  submitted  by 
Congressman  Otto  E.  Passman,  and  was  pub¬ 
lished  as  AOR  1975-111  In  the  December  8, 
1975,  Federal  Register  (40  FR  57349) .  Inter¬ 
ested  parties  were  given  an  opportunity  to 
submit  written  comments  relating  to  the  re¬ 
quest,  but  none  were  received. 

The  request  indicates  that  following  his 
1974  race,  the  Congressman  had  a  $10,000 
surplus.  The  surplus  was  used  to  purchase  a 
Certificate  of  Deposit  (CD)  maturing  early 
in  1976.  At  the  time  the  CD  matures,  the 
Congressman  Intends  to  commence  his  1976 
Congressional  campaign  using  the  surplus 
1974  funds.'  Before  the  CD  matures,  he  de- 


'  Under  2  UBC.  432(f)  a  Federal  candi¬ 
date  is  required  to  designate  a  principal 
campaign  committee  which  must  have  a 
chairman  and  treasurer,  see  generally  2  UB.C. 
432  and  433.  ’The  candidate  is  also  required 
to  designate  one  or  more  banks  as  campaign 
depositories  where  a  checking  account  must 
be  maintained  for  receiving  contributions 
and  making  expenditures,  2  UB.C.  437b. 
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sires  to  expend  personal  funds  and  later  re* 
Imburse  himself  from  the  surplus  funds 
carried  over  to  his  1976  campaign  effort.  The 
first  expenditure  would  be  for  contributions 
to  candidates  In  State  and  local  elections  In 
Louisiana.  The  second  expenditure  would  be 
an  advance  for  the  purchase  of  campaign 
Items  bearing  his  name  and  to  be  us^  In 
connection  with  his  1976  campaign.  The 
Congressman  states  that  he  will  be  a  candi¬ 
date  for  re-election  In  1976. 

It  Is  the  Commission’s  opinion  that  Con¬ 
gressman  Passman  can  make  an  advance  of 
personal  funds  for  both  purposes  and  later 
reimburse  himself  when  he  commences  his 
Congressional  campaign.  In  making  the  sec¬ 
ond  expenditure,  the  Congressman  would 
clearly  become  a  candidate  for  purposes  of 
the  Federal  Election  Campaign  Act  of  1971, 
as  amended,  and  relevant  provisions  of  Title 
18,  United  States  Code,  within  the  Com¬ 
mission's  Jurisdiction. 

The  Commission  is  of  the  view  that  contri¬ 
butions  from  the  Congressman’s  personal 
funds  for  candidates  In  state  and  local  elec¬ 
tions  are  not  subject  to  the  limitations  of  18 
U5.C.  608(a) .»  However,  any  payment  or  gift 
to  State  or  local  candidates  from  campaign 
funds  may  be  an  "expenditure”  for  purposes 
of  608  (a)  and  (c)  if  made  under  circum¬ 
stances  where  the  gift  or  payment  (1)  may 
be  reasonably  viewed  as  consideration  for 
services  that  would  be  rendered  (or  obtained 
from  others)  by  the  State  or  local  candidate 
to  promote  the  Congressman's  candidacy  for 
nomination  or  election;  (2)  is  made  In  rela¬ 
tively  close  time  proximity  to  a  primary  or 
other  election  In  which  the  Congressman  Is 
entered;  or  (3)  is  otherwise  made  In  connec¬ 
tion  with  a  campaign-related  activity  of  the 
Congressman  which  Involves  the  receiving  or 
making  of  other  contributions  or  exi>endl- 
tures  as  defined  In  2  UH.C.  431  and  18  U.S.C. 
591.  For  purposes  of  reporting  under  2  n.S.C. 
434,  all  disbursements  by  the  Congressman 
from  campaign  funds,  including  relmbxuse- 
ment  to  the  Congressman  for  an  advance 
previously  made  from  personal  funds  (which 
advance  would  Itself  have  to  be  reported 
under  434) ,  would  be  required  to  be  reported 
with  an  appropriate  description  as  to  the 
purpose  of  the  disbursement,  the  date. 
Identification  of  the  payee,  and  amount,  see 
2  U.S.C.  434(b). 

With  regard  to  any  expenditure  from  per¬ 
sonal  funds  In  1975,  for  the  purchase  of  cam¬ 
paign  Items  to  be  used  for  the  Congressman’s 
1976  campaign,  both  the  expenditure  and  the 
subsequent  reimbursement  from  his  1976 
campaign  account  are  to  be  reported  under 
2  UH.C.  434.  In  addition,  the  advance  from 
personal  funds  would  be  an  expenditure 
under  18  U.S.C.  591(f)  and  count  against  the 
applicable  spending  limit  In  18  UH.C.  608(c). 
Also,  under  18  U.S.C.  608(a),  an  advance 
from  personal  funds  would  be  charged  against 
the  candidate’s  personal  and  “Immediate 
family”  limitation  until  It  was  repaid,  and 
would  have  to  be  evidenced  by  a  written 
Instrument  fully  disclosing  the  terms  and 
conditions  of  the  advance.  See  18  USC 
608(a)(3). 

This  advisory  opinion  Is  Issued  only  on  an 
interim  basis  pending  the  promulgation  by 
the  Cmnmission  of  rules  and  regulations  or 
policy  statements  of  general  applicability. 

Dated;  January  20,  1976. 

Nxn,  STAEBLxa, 

Vice  Chairman  for  the 
Federal  Election  Commission. 

(FR  Doc.76-2135  FUed  l-23-76;8:45  am) 


*  Contributions  to  Federal  candidates 
would,  of  course,  be  limited  under  18  UJ3.C 
608(b). 


(Notice  1976-10] 

ADVISORY  OPINION 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  Advisory 
Opinion  1975-81.  The  Commission’s  opinions 
are  in  response  to  questions  raised  by  In¬ 
dividuals  holding  Federal  office,  candidates 
for  Federal  office  and  political  committees, 
with  respect  to  whether  any  specific  trans¬ 
action  or  activity  by  such  Individual,  candi¬ 
date,  or  political  committee  would  constitute 
a  violation  of  the  Federal  Election  Campaign 
Act  of  1971,  as  amended,  of  Chapters  95  or 
96  of  Title  26  United  States  Code,  or  of  Sec¬ 
tions  608,  610,  611,  613,  614,  615,  816,  or  617 
of  "ntle  18  United  States  Code. 

The  Commission  points  out  that  these  ad¬ 
visory  opinions  should  be  regarded  as  interim 
rulings  which  are  subject  to  modification  by 
future  Commission  regulations  of  general 
applicability.  In  the  event  that  a  holding  In 
either  opinion  Is  altered  by  the  Conunlsslon’s 
regulations,  the  persons  to  whom  the  opin¬ 
ions  were  Issued  will  be  notified. 

Advisory  Opinions  issued  in  response  to  re¬ 
quests  carrying  the  designation  1975  will 
continue  to  bear  the  1975  number  assigned 
to  the  original  request. 

Aovisokt  Opinion  1975-81 

STATUS  AND  BEPORTING  RSQUIREMENTS  OF 
FREEDOM  or  CHOICE,  INC. 

This  advisory  opinion  Is  rendered  under  2 
U.S.C.  437f  In  response  to  a  request  on  behalf 
of  Freedom  of  Choice,  Inc.  The  request  was 
published  in  the  Federal  Register  on  Octo¬ 
ber  20,  1975  (40  FR  49066)  and  interested 
parties  were  given  an  opportunity  to  submit 
written  comments  pertaining  to  the  request. 
None  were  received. 

The  request  concerns  the  limitations  on 
contributions  and  expenditures  and  the  regis¬ 
tration  and  reporting  requirements  ^pli- 
cable  to  Freedom  of  Choice,  Inc.,  a  non-profit 
corporation  which  has  been  organized  for 
the  purpose  of  assuring  that,  "In  the 
1976  presidential  election  .  .  .  The  American 
voters.  In  each  state,  have  the  option  of  sup¬ 
porting  an  Independent  conservative  alterna¬ 
tive  slate  of  electors  for  the  offices  of 
President  and  Vice-President." 

Specifically,  the  request  asks  whether  (1) 
such  an  organization  is  a  political  committee 
as  defined  by  the  Federal  Election  Campaign 
Act  of  1971,  as  amended  (the  “Act”)  and 
(2)  assuming  the  answer  to  Inquiry  (1)  Is 
affirmative,  what  must  such  an  organization 
do  to  comply  with  the  Act. 

The  Commission  is  of  the  opinion  that 
Freedom  of  Choice  is  a  ptditlcal  committee 
which  must  register  with  and  report  to  the 
Commission  under  the  Act.  Hie  request 
states  that  the  subject  organization  will  re¬ 
ceive  contributions  and  expend  funds  for 
the  purpose  of  assuring  that  an  Independent 
conservative  alternative  slate  of  electors  will 
appear  on  the  ballot  In  the  1976  presidential . 
election  in  every  state  In  the  United  States. 
Additionally,  its  Articles  of  Incorporation 
state  that  “the  Corporation  Is  organized  for 
political  purposes  Including  •  •  *  the  follow¬ 
ing  specific  purpose  (a)  To  secure  ballot 
positions  In  each  of  the  fifty  (50)  states  for 
candidates  for  the  office  of  President  and  Vice 
President  of  the  United  States.”  The  Com¬ 
mission  concludes  that  such  activities  clearly 
place  an  organization  within  the  definition 
of  “political  committee”  set  out  in  2  U.S.C. 
431(d). 

The  term  political  committee  is  defined  in 
2  UH.C.  431(d),  as  “any  committee,  club, 
association  or  other  group  of  persons  which 
receives  contributions  or  makes  expenditiues 
during  a  calendar  year  in  an  aggregate 
amount  exceeding  $1000.”  The  term  “expen¬ 


diture”  Includes  payments  of  money  or  any¬ 
thing  of  value  made  “for  the  purpose  of.  In¬ 
fluencing  •  •  •  the  election  of  any  person 
*  *  *  to  the  office  of  presidential  or  vice 
presidential  elector.”  Hence,  any  amounts 
expended  by  Freedom  of  Choice  to  assure.  In 
the  1976  iM-esldential  election,  the  appear¬ 
ance  on  the  ballot  In  each  state  of  an  “In¬ 
dependent  conservative  alternative  slate  of 
electors  for  the  offices  of  President  and  Vice 
President,”  would  clearly  be  statutory  ex¬ 
penditures  which.  If  anticipated  to  exceed 
81000,  would  constitute  Fre^om  of  Choice, 
Inc.  a  political  committee  subject  to  the  re¬ 
porting  and  registration  requirements  of  the 
Act. 

The  fact  that  the  organization  does  not 
presently  support  named  candidates  for  Fed¬ 
eral  office  or  for  elections  Is  not  particularly 
relevant  for  determining  its  status  as  a  pol¬ 
itical  committee.  It  Is  the  Commission’s 
opinion  that  If  Congress  had  desired  to  re¬ 
strict  the  ’purpose  test”  of  2  U.S.C.  431(e) 
and  (f)  to  particular  Federal  candidates.  It 
would  have  limited  coverage  to  the  spec¬ 
ifically  defined  word  “candidate”  (2  U.S.C. 
431(b)  ]  and  certainly  would  not  have  qual¬ 
ified  “person”  by  inclusion  of  the  word  “any.” 

With  respect  to  the  second  part  of  the 
request,  it  is  the  Commission’s  opinion  that, 
at  such  time  as  Freedcun  of  Choice  anti¬ 
cipates  receiving  contributions  or  making 
expenditures  to  Influence  a  Federal  election 
In  an  aggregate  amount  exceeding  $1000  for 
a  calendar  year,  such  OTgantzatlon  shall  be 
deemed  a  political  committee.  It  must  then 
register  with  and  report  to  the  Commission 
pursuant  to  the  Act.  See  2  UH.C.  432,  433, 
434.  Further,  such  organizations  will  also  be 
subject  to  the  applicable  limitations  on  con¬ 
tributions  and  expenditures  set  out  In  18 
UH.C.  591  et  seq..  Including  18  UH.C.  608, 
610  and  611. 

It  appears  that,  at  the  present  time  at 
least,  the  limitations  of  18  U.S.C.  608(b)  (3) 
would  be  the  only  limitation  applicable  to 
contributions  to  Freedom  of  Choice.  The 
limitations  of  18  U.S.C.  608(b)(1)  and  (2) 
apply  to  contributions  to  candidates.*  The 
limitations  of  section  608(b)  (1)  and  (2)  will 
apply  to  contributions  to  Freedom  of  Choice, 
If  the  committee  becomes  a  single  candidate 
committee  or  a  candidate’s  principal  cam¬ 
paign  committee  or  authorized  committee. 
These  limitations  would  also  tipply  to  contri¬ 
butions  which  are  made  to  Freedom  of  Choice 
but  which  are  earmarked  or  otherwise  di¬ 
rected  by  the  contributor  to  a  particular 
candidate.  18  U.S.C.  608(b)  (6)  and  Advisory 
Opinion  1975-32  (40  FR  5556,  November  28, 
1975) . 

In  the  event  that  Freedom  of  Choice  be¬ 
comes  a  principal  campaign  committee,  an 
authwized  committee,  or  a  single  candidate 
committee  the  limits  of  section  608(b)  (1) 
and  (2)  would  apply  to  funds  on  hand  as  of 
that  time.  For  example,  the  section  608(b) 
(1)  contribution  limit  of  $1,000  from  any 
person  per  election  would  be  triggered  and 
would  require  Freedom  of  Chcrfce  to  under¬ 
take  a  review  of  contributions  from  any 
person  In  excess  of  $1,000  to  determine  those 
situations  where  the  return  of  «my  excess 
would  be  required. 

The  llmlUtlon  of  18  U.S.C.  608(b)  (3)  ap¬ 
plies  generally  to  contributions  as  defined  In 
18  UH.C.  601(e) .  This  definition,  like  the  d^- 
Inltlon  In  2  U.S.C.  431(e) ,  refers  to  oontribu- 
tlcms  made  tar  the  purpose  of  Influencing  the 


*The  contribution  limit  In  i  608(b)  (3)  ap¬ 
plies  to  Individuals  only  and  Is  $25,000  per 
calendar  year;  the  contribution  limits  In  sub¬ 
sections  (b)  (1)  and  (2)  are  $1000  and  $5000 
per  candidate  per  election  and  apply  respec¬ 
tively  to  persons  (Including  Individuals)  and 
qualified  multicandidate  committees. 
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nomination  or  election  of  any  person.  Con¬ 
sequently,  the  limitation  on  contributions 
in  S  608(b)  (3)  would  be  applicable  to  indi¬ 
vidual  contributors  to  this  committee. 

This  advisory  opinion  is  issued  only  on  an 
interim  basis  pending  the  promulgation  by 
the  Commission  of  rules  and  regulations  or 
policy  statements  of  general  applicability. 

Dated:  January  20,  1976. 

Thobcas  B.  Curtis, 
Chairman  for  the 
Federal  Flection  Commission.  , 

(PR  Doc.76-2134  Piled  1-23-76:8:4®  am) 
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